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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO.  44361
)
v. ) ADA COUNTY NO. CR 2009-5035
)
C. H. PARKS JR., ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
________________________________)
STATEMENT OF THE CASE
Nature of the Case
C.H. Parks Jr. appeals from the district court’s order revoking his probation and
reducing his sentence.  He asserts that the district court abused its discretion when it
revoked his probation.
Statement of the Facts & Course of Proceedings
In April 2009, while on probation in a prior case, Mr. Parks was charged with one
count of possession of a controlled substance and one count of possession of drug
paraphernalia.  (R., pp.31-32; Tr., p.83, L.17 – p.84, L.1.)  Pursuant to a plea
agreement, Mr. Parks pleaded guilty to the possession charge, and the State agreed to
2dismiss the misdemeanor charge.  (R., p.37.)  The district court imposed a sentence of
seven years, with three years fixed, but suspended the sentence and placed Mr. Parks
on probation for seven years.  (R., pp.48-49.)  On March 16, 2015, Mr. Parks’s
probation officer filed an affidavit stating that Mr. Parks had been arrested for attempted
strangulation1 and possession of drug paraphernalia.  (R., p.65.)  Mr. Parks
subsequently pleaded guilty to misdemeanor domestic battery and admitted that he
violated his probation.  (Tr., p.84, Ls.22-24; R., p.99.)  The district court placed
Mr. Parks back on probation and required that he attend a domestic violence treatment
class.  (R., pp.103-04.)
On March 3, 2016, the State filed a motion for bench warrant for probation
violation.  (R., pp.111-13.)  The State asserted that Mr. Parks had absconded from
supervision, failed to attend and/or complete the domestic violence treatment class,
failed to obtain permission before changing residences, and failed to make himself
available for supervision.  (R., p.112.)  Once he learned there was a warrant for his
arrest, Mr. Parks turned himself in.  (Tr., p.94, Ls.4-24.)  Mr. Parks denied the State’s
allegations, but, after an evidentiary hearing, the district court found that Mr. Parks had
willfully violated two of the terms of his probation.2  (Tr., p.78, L.12 – p.79, L.25.;
R., p.140.)3  The district court later revoked Mr. Parks’s probation and executed the
underlying sentence but reduced the fixed portion of the sentence.  (R., pp.140-41.)
1 The alleged victim in the case later recanted her story.  (Tr. p.84, Ls.22-24;
Presentence Report, p.110.)
2 Mr. Parks explained that he attended the domestic violence treatment class for
approximately six months, but, when he lost his job, he stopped attending because he
could not afford the classes.  As such, the district court did not find that he willfully
violated that term of probation.  (Tr., p.58, L.8 – p.59, L.2, p.80, Ls.1-8.)
3 The order revoking probation states that Mr. Parks admitted that he violated his
probation.  (R., p.140.)  This appears to be a typographical error.
3Mr. Parks filed a Notice of Appeal that was timely from the district court’s Order
Revoking Probation, Reducing Sentence and Commitment.  (R., p.147-48.)  He asserts
that the district court erred when it revoked his probation.
ISSUE
Did the district court abuse its discretion when it revoked Mr. Parks’s probation despite
the fact that his violations did not indicate that probation was not achieving its
rehabilitative purpose or that Mr. Parks was a danger to society.
ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Parks’s Probation Despite
The Fact That His Violations Did Not Indicate That Probation Was Not Achieving Its
Rehabilitative Purpose Or That Mr. Parks Posed A Danger To Society
Mr. Parks asserts that the district court abused its discretion when it revoked his
probation.  Whether a violation of a condition of probation justifies revoking the
probation “is a question addressed to the judge’s sound discretion.” State v. Adams,
115 Idaho 1053, 1054 (Ct. App. 1989).  However, “a judge cannot revoke probation
arbitrarily.” Id.  “[P]robation may be revoked if the judge reasonably concludes from the
defendant’s conduct that probation is not achieving its rehabilitative purpose. . . .  [An
appellate court] defers to the trial court’s decision unless an abuse of discretion is
demonstrated.” Id. (citation omitted).  In such a review, an appellate court considers
“whether the court acted within the boundaries of such discretion, consistent with any
legal standards applicable to its specific choices, and whether the court reached its
decision through an exercise of reason. State v. Hass, 114 Idaho 554, 558 (Ct. App.
1988)).  “In deciding whether revocation of probation is the appropriate response to a
violation, the court considers whether the probation is achieving the goal of
rehabilitation and whether continued probation is consistent with the protection of
4society.” State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001) (citing to State v. Jones,
123 Idaho 315, 318 (Ct. App. 1993); Hass, 114 Idaho at 558).
The underlying sentence in this case was imposed but suspended because
Mr. Parks pleaded guilty to possession of a controlled substance in 2009.  (R., p.48.)
The district court found that Mr. Parks violated two of the terms of his probation because
he failed to obtain permission before changing residences, and he failed to make
himself available for supervision.  (Tr., p.78, L.12 – p.79, L.22.)  The circumstances
underlying those violations, however, did not permit the district court to reasonably
conclude that probation was not achieving its rehabilitative purpose, or that Mr. Parks
posed a danger to society.  Mr. Parks simply went through a period where he was
struggling to find work and appropriate housing.
Mr. Parks’s probation officer, Ms. Brink, testified that she had difficulty reaching
Mr. Parks by phone in September and October of 2015 but had a meeting with him in
December where she emphasized the importance of communication.  (Tr., p.25, Ls.14-
23.)  She said that Mr. Parks told her he was using his sister’s phone, and when
Mr. Parks would leave her a voice mail, she would see that that was the number from
which he called.  (Tr., p.26, Ls.7-14.)  Ms. Brink said she was rarely able to reach
Mr. Parks on the phone, but when she left a message, he would respond to her even
though there was often a delay.  (Tr., p.26, L.7 – p.27, L.13.)  Ms. Brink also testified
that Mr. Parks told her he was living at a house where he previously lived, but when she
went to that address, the house was vacant.  (Tr., p.29, Ls.1-11.)  She also said that
she was not able to verify that Mr. Parks was employed because he failed to
communicate with her, and at one point—in February of 2016—the phone number she
5had for him was disconnected.  (Tr., p.33, Ls.6-15.)  On cross-examination, however,
Ms. Brink acknowledged that Mr. Parks had called and left her messages, but said that
those calls came “usually after hours when I was not in the office.”  (Tr., p.44, L.19 –
p.45, L.15.)
Mr. Parks testified at the evidentiary hearing also, and he described similar
frustrations in trying to communicate with Ms. Brink.4  He said that he often had trouble
reaching Ms. Brink, and he tried contacting her “several times in the past” and “never
got any responses back.”  (Tr., p.60, Ls.2-8.)  He said that he tried to reach her when he
lost his job and could not afford his classes anymore.  (Tr., p.60, Ls.9-20.)  Mr. Parks
said that he went to his classes “religiously every week,” but one week his truck broke
down.  (Tr., p.60, Ls.21-25.)  He said that he was living at the “River of Life” at that time,
and he was able to reach Ms. Brink to get her permission to work on his truck for a
weekend.  (Tr., p.61, Ls.1-5.)  He said that Ms. Brink was “supposed to let the River of
Life know that that was okay.”  (Tr., p.61, Ls.5-6.)  However, Mr. Parks said that she
failed to contact the River of Life and, as a result, he was later asked to leave because
the administration at the River of Life told him “they never got approval from her . . . .”
for the weekend he was working on his truck.  (Tr., p.62, L.21 – p.63, L.2.)
After that, he said he told Ms. Brink that he had found a trailer where he could
live in Canyon County, but Ms. Brink told him he could not live there.  (Tr., p.63, Ls.3-7.)
He also said that he did meet with Ms. Brink On December 15, 2015 and told her that
he wanted to go to Montana to spend the holidays with his family, and she said that was
okay.  (Tr., p.63, Ls.8-17.)  However, he said that when he sent her the information
4 Mr. Parks referred to Ms. Brink as Ms. Dever, which was apparently her maiden name.
6regarding where he was going to be, she replied and told him he had to meet with her
on December 22, 2015.  (Tr., p.63. Ls.17-20.)  He said he went back to her office that
day, and, after an hour of waiting, was told that there was no appointment to meet with
her that day.  (Tr., p.63, Ls.17-23.)  He explained that “after that, I was pretty much lost
on what I was going to do and where I was going to stay.”  (Tr., p.63, L.24 – p.64, L.1.)
He said that he tried staying with some friends who were supposedly “doing all the right
things,” but after a night or two, their “true colors would come out,” so he would leave.
(Tr., p.64, Ls.6-11.)
Mr. Parks said that in the second week of February he got a job offer to cut trees
in Centerville in Boise County near Idaho City.  (Tr., p.64, Ls.17-23.)  He said he called
Ms. Brink and told her that he would be working up there, and the cell phone service
was moderate at best.  (Tr., p.64, L.25 – p.65, L.2.)  He said he tried to get reception by
going “to the top of the hill” once or twice a week, and would leave Ms. Brink messages
explaining his situation.  (Tr., p.66, Ls.1-12.)  He said he did not think he was
absconding or purposefully making himself hard to reach.  (Tr., p.67, Ls.21-23.)  He said
that he realized he needed to change his cell phone service because he did not have
email.  (Tr., p.67, Ls.23-25.)
On cross-examination, Mr. Parks acknowledged that he did not have permission
to go to Centerville to work.  (Tr., p.69, Ls.12-19.)  But he said he was surprised that
Ms. Brink thought he was living at his old address—where she had gone to look for him
and found the house vacant—because he had not told her that he was living there
again.  (Tr., p.70, L.6 – p.71, L.20.)  He also acknowledged that he had Ms. Brink’s
phone number but said he seldom got an answer back from her; referring to her
7testimony regarding communication issues, he said, “It seemed like what she was
complaining about is the same thing I was concerned about.”  (Tr., p.72, Ls.11-15.)  He
acknowledged that probation was his responsibility but made the salient point regarding
this entire situation when he then said, “And in order for me to take classes on
probation, I had to get a job.  In order for me to have a house, I have to have a job.  So
that’s what I did.”  (Tr., p.72, Ls.16-21.)  He said he felt he had been successful with
probation because he stayed away from drugs, “no matter what it cost” him.  (Tr., p.73,
Ls.6-8.)  He said, “I stay clean, and that’s just the way it is.”  (Tr., p.73, Ls.8-9.)  He also
acknowledged that he had to have a good working phone number but said he could not
afford a new phone.  (Tr., p.73, Ls.10-14.)
At the disposition hearing, Mr. Parks admitted that he had serious problems with
drugs in 2003 and 2004, and that he fell back into drug use in 2009 when he went
through some very difficult personal issues.  (Tr., p.91, Ls.6-13.)  But, with respect to his
current violations, he said, “I did not intentionally or consciously avoid probation.”
(Tr., p.92, Ls.5-6.)  He said again that he felt Ms. Brink was not being responsive, and
he could not get answers from her when he needed them.  (Tr., p.92, Ls.6-9.)  He also
reiterated that he lost his housing at the River of Life when Ms. Brink failed to alert the
staff there that she had given him permission to work on his truck for a weekend.
(Tr., p.92, Ls.9-19.)
In sum, all of the testimony from the hearings made it clear that Mr. Parks and his
probation officer were struggling to communicate.  But it is not clear that those struggles
should have been attributed to Mr. Parks alone.  The testimony also illuminated the fact
that Mr. Park was struggling financially, which led to problems with his housing.
8However, it did not indicate that he was consciously avoiding supervision, using drugs,
or posing some sort of danger to society.  In fact, there was no evidence presented that
he was using drugs.  Indeed, at the disposition hearing, he said that he had asked his
probation officer and the officers in the jail to drug test him, but he was never given a
test.  (Tr., p.92, L.20 – p.93, L.3.)
This  was  clearly  a  difficult  time for  Mr.  Parks.   As  his  counsel  put  it,  Mr.  Parks
“did the best he could under very trying circumstances.”  (Tr., p.76, Ls.19-21.)  His
counsel also noted that Mr. Parks was “barely surviving here in Boise.  He didn’t have
enough money to feed himself.”  (Tr., p.77, Ls.8-10.)  He also said that Mr. Parks’s job
near Centerville may not have been the ideal situation, but it was the best Mr. Parks
could come up with under the circumstances.  (Tr., p.77, L.16 – p.78, L.1.)
In light of all these circumstances, Mr. Parks asserts that the district court did not
properly consider whether his probation was achieving its rehabilitative purpose or
whether he posed a danger to society.  Mr. Parks made it clear that he was not using
drugs, and there was nothing in the record to show that he was.  Therefore, his
probation was achieving its rehabilitative purpose.  There was also nothing in the record
to show that—because Mr. Parks was struggling with his employment, housing, and
communication—he posed a danger to society.  Indeed, when he found out there was a
warrant for his arrest, he turned himself in.  (Tr., p.94, Ls.19-21.)  Nevertheless, without
making the requisite finding that Mr. Parks’s continued probation would be inadequate
to promote rehabilitation or would in some way threaten society, the district court
revoked his probation and imposed his underlying sentence but reduced his fixed time.
(Tr., p.94, L.13 – p.95, L.2; R., pp.140-141.)  As such, the district court did not act
9consistently with the legal standards applicable to its choices and therefore abused its
discretion when it revoked Mr. Parks’s probation.
CONCLUSION
Mr. Parks respectfully requests that his case be remanded to the district court for
a new probation violation disposition hearing.
DATED this 11th day of January, 2017.
________/S/_________________
REED P. ANDERSON
Deputy State Appellate Public Defender
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